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Background/Summary
· A common European migration policy has evolved rapidly over the past two decades. Since the entering into force of the Treaty of Amsterdam in 1999, "the current legal basis in principle covers the full breadth of the immigration domain." (Herz, 2006) 
· However, common policies of regular migration remain in the shadow of the dominant pre-occupation with the control oriented migration regulation by the EU. While the attitude of the Members States to common economic migration policy remains highly ambivalent, the Commission has been trying hard (since 1999/2000) to introduce liberal and inclusive EU policy for managing economic migration.
· At present, it is difficult to predict if the Commission succeeds in overcoming the stagnation and putting into effect its new Policy Plan on Legal Migration (2006). However, some preconditions for solving the crisis can be identified. Among them, the inflexible method of policy making in this area (unanimity rule) should be addressed as a priority.
Development of migration policies in the EU
	
	Development of general EU framework for  migration policies 
	Economic migration to the EU


	(1)
	Minimal immigration policy involvement (1957- 86)
	-

	(2)
	Informal intergovernmentalism (1986-93) Single European Act– Treaty of Maastricht
Schengen Accords, Dublin Convention
	-

	(3) 
	Formal intergovernmental cooperation (1993-99)

Treaty of Maastricht – Treaty of Amsterdam
(development of the EU acquis on asylum, visa and borders)
	negative approaches to economic migration;
attempts to introduce harmonised approach to limit economic migration at the EU level

	(4)
	Communitarisation (since 1999)
integrating issues of migration policies into the Treaty establishing the European Community (TEC)
	economic migration reinvented as tool supporting economic growth, competitiveness, prosperity and innovation, but modest legislative progress at the EU level



Decision making procedure under the Treaty of Amsterdam (Title IV TEC)
· Treaty of Amsterdam brought about major changes by integrating issues of migration policies into the Treaty establishing the European Community (TEC).
· Transitional arrangements: Amsterdam Treaty involved safeguards that allowed Member States to control the development (five year limit for adopting policies, but with exceptions, complex voting requirements, in principle, in the five-year transitory period, the intergovernmental pattern of decision making was preserved  - Art. 67 of the TEC

· In five years after the adoption of the Treaty of Amsterdam the transition to standard procedures that is QMV and full jurisdiction of the Court had not been completed.
· Final compromise brought about in 2004 under the Dutch Presidency of the EU in the second half of 2004. 
Voting requirements in field of migration policy covered by the TEC 
(since 1st January 2005)
	Field of Action
	Visa and external border controls, asylum and refugees, matters of illegal immigration, (“communitarised” Justice and Home Affairs Areas)
	Legal migration (Art. 63(3)a and 63(4) TEC


	Decision-making
	Supranational 
Qualified majority vote (QMV)
Co-decision with the European Parliament

Exclusive right of initiative by Commission 
	Intergovernmental

Unanimity

European Parliament Consulted



Attempts to harmonise policy on economic migration at the EU level
· In the era of the formal intergovernmental cooperation (1993-99), the Council proposed to adopt harmonised rules for limiting economic migration in two parallel resolutions. (Council resolution of 30 November 1994 relating to the limitations on the admission of third-country nationals for the purpose of pursuing activities as self-employed persons, Council Resolution of 20 June 1994 on limitation on admission of third-country nationals to the territory of the Member States for employment.)
· At the turn of the millennium, immigration has been reinstated on the socio-economic agenda of the EU and its Member States by a combination of demographic (ageing of population) and labour market forces (Niessen, 2004). 
· Following two communications (2000, 2001), the Commission made a "U turn" with the 2001 “Proposal for a directive on the conditions of entry and residence of third country nationals for the purpose of paid employment and self-employed economic activities”. Pursued aims: laying down common criteria for admitting third country nationals (“TCNs” ) to remunerated activities and self-employed economic activities ('economic needs test' and 'beneficial effects test'); providing a single national application procedure leading to one combined title (residence and work permit within one administrative act), providing rights to TCNs and introducing procedural and transparency safeguards. The proposal turned out to be a complete failure.
.

Other related developments:
· In last five years, directives have been adopted in area of asylum and migration, the primary aim of which is not to regulate economic migration, but they give status of certain categories of persons, including their access to labour market. They include:
Directive 2003/86/EC on the right to family reunification (gives sponsor's family members access to employment or self-employed activities)
Directive 2003/109/EC concerning the status of third country nationals who are long-term residents (secures equal treatment of long-term residents with nationals as regards access to employment and self-employed activity).
· In addition, two specific (sectoral) directives regulate the migration in areas of education and research:
Council Directive 2005/71/EC of 12 November 2005 on a specific procedure for admitting third-country nationals for purposes of scientific research.
Council Directive 2004/114/EC of 13 December 2004 on the conditions of admission of third country nationals for the purposes of studies, pupil exchange, unremunerated training or voluntary service. 
New beginning
The failure to have the  2001 proposal adopted led the Commission to re-launch the debate on the need of common rules for economic migration with a Green Paper issued in January 2005 (COM (2004) 811) and the subsequent adoption by the EU Commission of a Policy Plan on Legal Migration in December 2005 (COM (2005) 669). 
Green Paper
Aim: to launch in-depth discussions on the most appropriate rules for admitting economic migrants and on the added value of such a common framework. Key question: What degree of harmonisation should the EU aim at? 
Alternatives: 
Horizontal approach (along with lines of the original proposal)

Sectoral legislative proposals (following the directives on the admissions of students and of researchers)
Other approaches: common fast track procedure to admit migrants in cases of specific labour and skills gaps, activated if certain number of Member States obtain Council authorisation to do so via a very swift procedure.
Green Paper
Outcomes: 
The Member States did not show sufficient support for horizontal approach. They did not show enthusiasm for new sectoral EU legislation either. Main message of the consultation: The decisions on the admission of labour migrants need to remain within the jurisdiction of the MS.
Position by the Czech Republic: Czech Republic prefers the decision-making at the national level; it raised the question of the binding nature of common principles to be adopted and possible sanctions. Preferential admission categories (sectoral approach) should also remain at the national level.
Prof. Andrew Geddes (Memorandum for the House of Lords, 2005) “Green Paper is designed as a discussion document. At this stage, it raises more questions than answers. It does not yet present a robust case for EU action in this area.”

Policy Plan on Legal Migration – Road Map for the Period 2006-2009.
The Policy Plan proposes to adopt a set of legislative proposals relating (exclusively) to employment.
	
	Proposed legislative measure
	Year

	One general directive
	a framework directive defining the basic rights of all immigrant workers admitted in the EU
	2007 (presentation by Commission); negotiations will continue in 2008

	Four specific directives
	Highly skilled
	2007 (presentation by Commission); negotiations will continue in 2008 

	
	Seasonal workers
	2008 (presentation by Commission)

	
	Intra-corporate transferees
	2009 (presentation by Commission)

	
	Remunerated trainees
	2009 (presentation by Commission)


“This package aims thus to develop a non-bureaucratic and flexible tools to offer a fair, rights-based approach to all labour immigrants on the one hand and attracting conditions for specific categories of immigrants needed in the EU.”(Green Paper).

In addition, the Plan discuses other non-legislative measures, such as knowledge building and information (The European Job Mobility Portal, the European Migration Network), integration and cooperation with counties of origin, including instruments to support circular and return migration.
Observations on the Policy Plan:

Shortcomings of the Policy Plan:
The Policy Plan avoids addressing and drawing consequences of any contested issues.
It does not address sensitive borderline between "economic migration" and "illegal immigration" that has been uncovered by recent mass regularization programmes. (Is regularisation acceptable channel for recruiting economic migrants?)
It does not take into account the labour market impacts of the foreseen enlargement. (Turkey as potential source county of labour migration).

It is silent on mutual relations between the free movement of persons of the new MS and economic immigration from third countries.
The Policy Plan does not explore links between economic migration and family migration.
It failed to make a strong case for the EU action in the field.
Official Czech Position on the Policy Plan – “not realistic and overly ambitious”. 
Commission approach should be more pragmatic and systematic; it should first aim at terminating or shortening of the transitory periods for the free movement of citizens of the new Member States; evaluate the implementation of the Directive 2003/109/EC on long-term residents and the Directive 2005/71/EC on researchers.
Observations on the Policy Plan (II)
Different view: The Commission has dropped, at least for the near future, the perspective of a genuine European labour migration policy:

· Commission, desperately seeking to fulfil its mandate, tried to find the way out that the many dilemmas at the same time. It opted for a seemingly feasible solution – to shift on the EU level policies that most Member States are pursuing at the national level. Thus, instead of offering a comprehensive long-term strategy and perspective, it proposed a patchwork of measures for the near future.
· This is not to say that the Policy Plan is devoid of any substance. Depending on the concrete content of the legislative proposals, they can, for instance, make the European Union more attractive to highly skilled migrants.
Developments on the national level
Background: Three strategies for admitting economic migrants
Despite high diversity of admission policies, most countries use combinations of three general strategies for admitting economic migrants. 
These are 
(1) admitting workers who have been hired by duly registered corporate entities for a specific job
(2) admitting people, who are qualified in occupations that the governments decide are in short supply ("shortage occupation lists"), and 
(3) selecting immigrants on their overall levels of human capital. (Papademetriou & O'Neil, 2006)

Strategies for admitting economic migrants – An overview

	Strategies for admitting economic migrants 
	Labour market test
	Duration: temporary admission (TA), permanent admission (PA), temporary to permanent admission (T-P-A)

	admitting workers who have been hired by duly registered corporate entities for a specific job
	each application is tested against the eligible domestic workers interested in the job openings ("labour certification" - USA, "job validation" - Canada, "labour market testing" - Australia", "community preference principle" - EU)
	EU countries: TA prevailing; yet in the EU (with exception of UK, IE, DE all admission are in principle T-P-A)

TICs: all modes used

	admitting people, who are qualified in occupations that the governments decide are in short supply ("shortage occupation lists"),
	also called "labour market waivers", preference principle is usually waived


	EU countries: TA prevailing; yet in the EU (all admission are in principle T-P-A)

TICs: all modes used

	Selecting immigrants on their overall levels of human capital.
	immigrant skills are assessed independently from the context of a specific job, "preference principle" is not applied


	EU: new trend: PA, T-P-A

TICs: PA, T-P-A


Trends in developments of labour migration strategies and legislation in UK, France, Germany
	
	UK
	France
	Germany

	(1) admitting workers who have been hired by duly registered by corporate entities for a specific job
	Since 2000, the labour market test for "top-tier" applicants has been waived (intra-company transferees, board-level managers) Tier 2 of the planned Single Points Based Migration Scheme, skilled workers, with job offer.
	Loi Sarkozy II, 2006

Permit for seasonal workers can be issued for up to 3 years 
	New Immigration Act (AufenthaltG, 2005 § 18) does not brought about major change, recruitment of middle skilled TCNs is exceptional, recruitment of low skilled labor not in principle allowed (exception international agreement, decree by BMWA).

	(2) admitting people who are qualified in occupations that the governments decide are in short supply
	“Shortage occupation list”, in addition to “Sector based schemes” introduced in 2003 to deal with labour shortages in the food, manufacturing and hospitality sectors.  In the future, the Sector Based Schemes for TCNs will be phased out and replaced by labour force from new EU countries.
	Loi Sarkozy II, 2006

Shortage occupations list and list of regions with recruitment difficulties, they will brig about automatic labour test waiver 
	New Immigration Act (AufenthaltG, 2005,) Art. 39(2), point 2.: Federal Ministry for Economy and Labor (BMWA) can produce shortage occupation lists and exempt certain professions or branches of economy from labor market test.

	(3) selecting immigrants on their overall levels of human capital
	Highly Skilled Migrant Programme (since 2001), planned Tier 1 of the new Single Point Based System (discussed in 2006), labour test waived. Only highly skilled migrants will be allowed to settle permanently.
	Loi Sarkozy II, 2006"
Carte competences et talents" special "golden cart" for highly skilled 
	New Immigration Act (AufenthaltG, 2005), § 18(3)
"Hochkvalifizierte",

e.g. scientists, professors, researchers, top managers, they must have a concrete job offer, but community preference principle is not applied, once admitted, they are allowed to stay permanently, they are offered “Niederlassungserlaubniss“

	(3a) students 
	Foreign students will be able to apply to settle permanently if they qualify in Tier 2 as highly skilled (or in Tie 2).
	Loi Sarkozy II, 2006

Foreign students with MA degree allowed to stay up to 6 months to search for job 
	New Immigration Act (AufenthaltG, 2005) 

Students allowed staying up to 1 year to search a job. § 16(4) AufenthaltG


Convergence of national policies of UK, France and Germany on the following issues:
· All three countries pay lip service to the “community preference principle”, but feel free to waive it at own discretion. (“The type of economic migrants who should not be subject to the Community preference principle will be a matter for individual state to determine,” UK response to the Green Paper).
· All three countries take active part in the global competition for highly skilled immigrants (engineers, advanced technical and communication skills, medical professionals). They put emphasis and open new admission channels for the highly skilled workers "best and brightest", although they do it in a different ways.
· The favourable approach to the highly skilled workers extends to the foreign students, who graduated in host country ("potential highly skilled workers").
· All three countries are taking measures to 
· produce "short occupation list" or similar measures to be able to respond in a more flexible manner to the labour market needs. 
We can ale find partial convergence only of the national policies on the following issues:
· All three countries try to introduce more flexible and coherent policies with regard to economic migration, yet only UK has a comprehensive (simple, straightforward and robust) policy plan for economic migration (New Single Points Based System, which is the cornerstone of the new 5-year Strategy for Migration -  Controlling our Borders: Making Migration Work for Britain, 2005). This plan presents a re-orientation of the British migration policy that used to be post-colonial to European.
· UK seems to be more successful in practice than France and Germany. Possible explanations involve unique nature of the British "parliamentary" system of government, which produces clear division between government and opposition and/or UK benefits from being exempt from the "onerous" common EU migration policy.
Differentiated approaches can be found in particular, on the following:
· Paradoxically, only the UK economic migration policy is truly "European" as it treats the free movement of workers as a part of the general government strategy for economic migration and draws consequences from the EU enlargement (e.g. phasing out low skilled immigration from third countries).
Towards the common EU policy on economic migration? 
Before the EU takes steps to launch the new legislation proposals on EU economic migration, several key issues should be addressed:
· Inflexible policy-making in the area of legal immigration at the EU level (unanimity vote). Successful countries of immigration (Australia, Canada, and UK) review and adjust their immigration policies regularly. EU legislation on economic migration, once adopted, may block these vital processes for the future.
· Comprehensive approach. The two key element of labour migration that is (1) free movement of EU citizens within the Union and (2) entry of third country nationals for economic reasons should not be treated separately. 
· Lon-term EU strategy of economic migration must take into account the EU enlargement (Bulgaria, Rumania) and possible EU enlargement (Turkey!).
· Respecting subsidiarity principle and demonstrating convincingly the "added value" of the EU intervention. Common European rules for admission of TCNs in certain sectors should reflect the existence of common trans-national markets. 
· Choosing adequate methods of harmonisation. EC directives may be indispensable in certain cases, (e.g. green cards for highly skilled, status of intra corporate transferees), while other goals can be achieved effectively by applying open method of coordination (seasonal workers, remunerated trainees). 

· Labour performance of family dependants should be taken into account.
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